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DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP

2101 L Street NW· Washington, DC 20037-1526
Tel (202) 785-9700 • Fax (202) 887-0689

October 23, 1998

Mr. James Casserly
Office of Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554

Re: CC Docket No, 98-79; CCB/CPD 97-30

Dear Mr. Casserly:

f1ECE~VED

OCT 2S1900
tt.i.JfkAL cw.\;'~' "-, :: CiJWlMlSSlt»\

Of!"lCf. Of 1hJ:. ""'Y

WRITTEN EX PARTE
PRESENTATION

This letter is to follow up on the meeting you had recently with Cindy
Schonhaut, Senior Vice President of Government and External Affairs, ICG
Communications, Inc. ("ICG"), and Michael Carowitz and the undersigned, counsel to
ICG. In our meeting we discussed the Commission's forthcoming action in the above
referenced docket and possible options for the Commission to take to ensure that the
Commission's forthcoming order in the tariff investigation does not have any unintended
impact on reciprocal compensation for dial-up calls to Internet service providers ("ISPs").

Yesterday, yet another state, California, has joined 21 other states in finding that
dial-up calls to ISPs are local, intrastate calls that are subject to reciprocal compensation.
No state has found to the contrary. In a press release issued by the California Public
Utilities Commission ("California PUC"), as well as in the draft decision that was
circulated prior to the state commission's action, the California PUC stated that its

determination that [calls to ISPs] are local calls aligns with the FCC's
report on Universal Service which indicates that internet access
includes more than one component - a connection over a local
exchange network and an information service. Since these calls are
local calls, reimbursement for their costs is guided by the
interconnection agreements between local service providers.

Once again, in the face of continuing state decisions finding that calls to ISPs are
local, we urge the Commission to recognize that such calls are intrastate in nature and
within the states' Section 252 authority over interconnection agreements. The
Commission should avoid taking any action in the above-referenced proceeding that would
upset the careful balance envisioned by the Telecommunications Act of 1996. Instead,
consistent with the integrity of the Act, the Commission can respect state authority by
allowing the tariffs for DSL service to stay in eftect because DSL service can have interstate
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applications. The Commission should not make a determination about the jurisdictional
nature of calls to ISPs in these proceedings.

For your convenience, I have attached both the California PUC's press release
and its draft opinion.

Please call me directly if you have any questions or concerns.

Very truly yours,

Albert H. Kramer

AHK/mjo
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California. Public Utilities Commission
107S. Ekoadway. Rm. 5109. Los Angeles CA 90012

NEWS RELEASE www.cpue..ca.gov

CONTACT; KyleDeVme
213-891-4:225

October 22,. 1998. CPUC-551
H-6 <R94-04-043)

CPUC MAINTAINS JURISDICTION OVER ISP CALLS

The Califo.m:ia Public Utilities Commission (CPUC) today affirmed jurisdiction

over telephone calls between consumers and Internet Service Pro'riders aSPs)~and

determined that they are local calls ifthey are C01X1pleted within the callers local

service area.. Thus, when that local call begins from one local phone companys

network and ends at another local company's network, the originating company pays

the cost oftemrinating the calL

Typically~ an ISP provides internet access to its customers by providing local

telephone numbers for customers to dial to l'8ach the ISP. Disputes have arisen over

whether the CPUP or the Federal Commumcations Commission (FCC) bas

jurisdiction over these calls and how to bill them. The CPUCYs determination that

they are local caDs aligns with the FCC's report on Universal Service which indicates

that inte:tnet access includes more than one component. a connection over a local

exchange network and an information service. Since the calls are local calls,

reimbursement for their costs is guided by the interconnection agreements between

local service providers.. The agreements state that costs for local calls which originate

from one carrier and end at another will be covered by the originating carrier.

The teleplione numbers ISPs provide are usually within a COD.S'lllnel"'s local

phone service area - often referred to as the LATA Depending on the distance

between the caner and where the number resid~ the consumers cost for the call may

be covered as part of the monthly service charges or toll chaxges may apply. 0 .
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BEFORE THE PUBUC UTILmea COIIIIISSIQN Of 11tESTATE OF CAUFORNIA

· ocr-,,,-n 11;8& FRmt-

Duque/tis..

Order Instituting Ru1emaking on the
CoD\JlliSSiOI(s~Motion into Competition for
Local Exchange Semce.

4 Rulemaking 95-OIr-M3
(Filed April 26, 1995)

Order InstitutingInvestigation on the
CommissioJ(s Own Motion into Competition for
Local &d\angeService.

Investigation 95-{)4...OM

(Filed Apri126, 1995)

OPINION

By this order, we affirm our juri6diction over telephone traffic between end

uses and Intemet Service Providers (ISPs), and seek further infonnation to

detet1nine what pricing policies, c:onststent with applicable statutes, best.serve

california's needs for an advanced telecommunications infrastructure. We

theref01'e defer tubng.at this time that such c:aUs are subject to the bill-and.keep

or tee:iprocal campellGa1ion provisions of applicable intercomeeticn agreements

until we U\Ofe dosely exatnine this policy issUe.1

\ Under standardlecipr~eompensationprovisialls of intereonnectionCO~, the
costofproviding access for a custmnel'1ii localcall that arigiJlaUS £rom <me local
exdlange c:aniez's netwark and tmniJUItes ananother local ekdlange carriet'fi netWork
is aUributed 10 the carrier from. which the c:a11 ariginaced. .(41 o:R Sec. 51.101{e), 51.105
(1.997).) Such "local" caUs ate ciistizla from "blg~.,calIs whi.eh merely pass
through mteIa"Change switd1es and involve access charges !'Ather than redprocal
compensatiDnfees. . ~



DRAFr

Background
On Meucl\ 18, 1998, the Califomia Telecommunications Coalition. .

(Coalition)1 filed a motiOn in the Locd Competition Docket seeking a ruling

regarding the jurisdictional statuS~ billtng tr~tment of telephone calls

utilizing a local exc11ange number to aa-ess I5Ps. Disputes have arisen in

i1\te1'COraledin a~eements overwhich cmier should pay for the cost of

temdnating calls otiginated by ~tomeISof the incumbent local exchange carrier

(lLEC) to access ISPs which, in tun\, are ts1ephcme customers of a competitive

local cariiB (cut Typically, an ISP pmchases telephone lines located within

the lacal calling aTea of its CUStomers to provide Internet access by having the

customer dial a local nuntber~ ano~ telephone line. Such calls are

rat2d as local, thus allowing the caller to utilize the ISP'5 service without

inaa.r:ir&g toll charges. The ISP then converts the analog D\e5Sages fram i~

C1l5tOU\e%5 into dati "pac~~mat are sent throngh its modem to the Internet

and its hast computers and seNetS war1d.wide..

The_Coalitionseeks a ComJnission order affirming that such calls to ISPs

should be treated as local calls, under Comu\issionjuriS~ And subject to the

bill-and-keep or teelprocalcompensationprovisions of app1i.cab1e

in~ agreements- nte Coalition$~ generic resolution of~ issue

withinR'~I the Local CompetitionDocket in Ught of me position
~ "

advanced by Padfic"Bell (Pacific) daimiI\g that calls to an JSP constitute intefstate

calls. Pacific believes such c:alIs are notSU~to this Commission's jlnisdidiol1"

~ . .
:& For puteose:s of the Modem. the Coalition c:ansI&ts ofthe following parcie5: leG
TelecomGmup, Inc, TeleportCtmu:nuiLications Gfoup, Inc.., MO Te1eca:znmunicatiOns
Cospora~ Sprint CcmmunimtiDJIs Co.., L.P... Tune W8mer~ ofCalifornia. I-P.,
Teligem,~, Califamia cable Television~tion.

-2-
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applicable only to local calls. the Coatition-claims that, as a result of Pacific's

po.sitiot1. ct.es are being unfairly deprWed of cotnpel'1satlon for texmil1ating !SP

ttaffic. Two COb1p1aintcases cunently pending before the~onraise this

same Issue in the context of specific tnten:onnedion agteements in dispute. the

Coalition exples&e$ c:oncemthat the~o complaint cases axe likely only the first
ofmany mote disputes to come if the Couunission does not resolve thJs Issue

~y in this protteding.

Responses to the Coalition's motion were filed on Aprl12" 1998. Responses·

insu~tof the motion were filed. by various parlie$~tingCLCs.

Responses in apposition to the motion were ffied by the two large indltt\bent

local~ car.tiers (lLECs),Pacific and GTE ca1ifomia (GTEC), IU\d by a

group of small ILECs.J On Aprl116, 1998, the Coalition filed a reply tD the

responses of Pacific and GTEc:. en-May 8. 19981 Patific IUld GTEC each filed a

further response to the reply of the Coalition. We have taken parties' comments

into aa:ount in resolving this dispute. "-

Position of Parties

Th.2 Coalition ettgues that ISP ~fficmeets the definition of a local can; and

is subject \0 this Commission's jurisdiction as intrastate traffic. subject to

xeciptuca1 compensation teqUirements. !he Coalition meastttes call

-'teImi1\ation"" at the pointwhere the callis delivered. to the telephone exchange

service bearing the called ItW11ber.- The Coalition claims that where an lSP uses a

a n,esmall IL.B:S filing COD'lttU!nts were !!vans Telephonecmnpany~ Happy Valley
Telephone Company. Hornitos TelepJ:ume eoznpany.1<amart Telephone Co., Pinnacles
Telephone Company, lbeSiskiyou Te1ephcmeeompany, The Vola.no Telephone
Compahy. and WJnb!rhavenTe1ephone Company.

ill~ .~£O·d Dl9-!

... ~,." • --,_. I , ...... , ~ ._

-3-
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phone lir\e loa\edwithin the local c:aIling area of its customers, the calls to the

lSP telAaiuate when the ISP'5 modem answers the customers' incoming calls over

1ocal-p1loPe lines.
The Coalition thus views ISP setVire as constituting two separate

~ the fiISt-of w1licl1 is abasic local teJeConunUIlica~~ with the

eN! usds can terminating at the JSP medem. The Coalitionviews the second

segment: as a separate data triU\S1nissicn which does not involve

te1.ecommuniCations~,but whiCh is an enhanced infouna.tion service

utilimlg worldwide computer networks. If the caIl did nat terminare at the lSP

modem, masons the Coalition" then the ISP would have to be it
. .

~tiotlS carrier, providing long distance service. Yet, the 1SP is

treated as a customer by the underlying te1emmmunialtiOnS carriers proViding

the ISP service. In further rmpport af it5 vieW that lSP traffic is intrastate in

natale, the CaaliWln cites the FCC's Access Outrge Onkr which1'1'e6Cribes that

InformationService Providers~y pw:cllase services hom llJ!Cs under the same

intrastate tariffs available to end users.
....

Other parties tepfe5entingQ.es suppon the Coalition's motion, arguing

that U\ey have developed~ plans based in part on the current indusny

practice ofreciprocal compensation for loCal calls to lSPs. The ClCs state that the

dispute aver this issue creates an unacceptable level of u.nceItaintyI warranting

expedited Couunissi.on~on af:fitming that C1me1lt 1ndustIy practice is correct.

The ILECs oppose the Coalition9 ~tion,. atgui:ng that ISP traffic is not

~but is interstate innature, and thus, not subject to this Commission's

jluisdidion. As such, the ILBCs argue that the Commission has no authQrity to

require IeClprocal compensation for termination af ISP~which they claim. is

subjec:t exc1QSively· to FCC ju:dsdiction.

.. 4-
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Pacific ackRowJedgl!S that the Peehas permitted JSP,. to purchase ILEe

servicesunder intrastate tariffs and has exempted 1SP6 from access charges, but

characterizes such actions merely as indicatais that me FCChas jurisdiction over

these 3erVices, buthas c1.tosenfar polk:y l'easans to forbear from. treating the calls

as interstate with respect~ ¥'Ces6 c1wges: The1l.ECsclaim that the very faet

that the FCC has exempted Information Service ProvidefS fram fecle:ra1 aet::eSS

cha1'ges demonstrates that ithas jurisdiction ewer 6UCh calls" otherwise the FCC

would have 'had no authority in the first p1a£e to.grant an exemption for such

calls.

The ILECs~y that caJb to ISPs"'~M at the ISP's'ma4exn. bu~

argue that $12d\ calls remain in tremsit thtough the modem for further way aQ'OSs

state aNi national boundaries via the hUemet. Ni sud\, the ILECs d.efina JSP

traffic as interstateba.sed on the fact that the ISr sends and ¥e<:eives data

c::ransmitted to its local customers which may involve access to computer

netwClks located outside of Ca1i;fornia~ even outside of national bOlUldaries.

GTEC ugaes thAt a couunun1eation must~ analyzed, for jmi5dictional

purposes, from its inception to its com.pletion. GTBC seeks. to draw an analogy

between the intennediate:swi.tdling of ~tate·cal1scflong distance camets

and the~onperfotmed by the ISP modem, connecting to worldwide

websibls.

GTEC argues that ISP caDs involve bo1h inUastate and inietstate elements,

and as~ 2l're inseverah1efDr~PurPoses. GTEC cites theMenwry
CIIll~~g that in it, the FCCapplied an end-tD-end ai1a1ysis to BeDSeuth's

voicemaiI seMce to ~oncludethat itwas jurisaictionaIly interstate, even though it

utfli7a:l1all intras1ate callfotwarding setVice to allow OUt-of-state callefS to

retrieve messages. GTEC argues that as~ analysis shoulel apply to ISP

-5-
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traffic, thereby rendering itjurisdidionaUy intetstate. {petition for 'Emergency

Relief andD~totyRuling Filedby Be11SouthCarpI '1F~ 'Red 1619 (1992).)

The small IWCs ra1se c:ancem over theUn~on their operations if the

Commission nUed that1Sf' ttaf&: be Il55ignM to the intrastate juti5didion. The

u.tes and zvvenues of the small n..BCs' dependin large measure on ca1culati0115

based an intra-and-interstate ca11ing triIffic ratios. The 6mall ILECs claim that Ute

potemW revenue Ghifts causedby the~ tn jurisdictional assignments ,of

the sart adchessed in 1he Motion are so significant thatCongress requires such

mattets to be refefieci~ the Fed.eral~tate Joint 'Board. Thesmall. n.ECs question

the jurisdidion of the Commission to unilaterally dedd:e the jurisdictional

~ of any traffic.

The Coalition also presents a SlUlUnaIY of rulings which have been issued

by other state commissions c:onceming whether reciprocal compensation should

apply to local caDs terJDiI.1aling with ISP end U5eES. The Coalition claims that

every stall! commission that has issued a firuU decision an this issue has ruled

that tedplocal compensation should apply to &uch calls. While acknawledgitlg

that such actions are notbinding on this Cotnmission,'the Coalition views~

~ as useIu1.infOImatial1,. illustratinghow other jurisdtctions faced with

this same issue have resolved it. In adclition.,th,e National Association of

Regalatl1l'J UtiJ.i1:y Commissianets (NARUC) passed • resolution CIt its NO"ember." .

1991meeting concluding ISP traffic shau1d remain subject to state jurisdidion.

GTEC discount5 the &ipificaxu:e of theo~ from other j1uisdictions citecl

by the Coalitior\, uguing that~ofthe dh!d orden merely involved

inIercannectioncomplaints under~ canu-aas or arbitration proceedings

which barely touched upon the JSP traffic issue. To the extent that the cited

Ofders do rule that xedFocal COJnpensatio1\'app1ies to YSP'traffic.. GTEC claims

that the reasoning u:nderlYillg the ardels is faulty.

OCT 16 '98 14:14
....
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The fixst issue to be teS01ved is whetlu!r calls to an ISP c:onstito.te intetstate

or intrasta121oc:al traffic. The question of whether ISP ttaffic is defined,as local Ot.
as interstate has a ~aringonwhether such calls come Within the jurisdiction of

1hts~

There is 110 question that the Intemet~ af£exed by an I5P involves

the transmission of informationbeyond~ Poundaties of a local calling ctteal

andwhkh may, in fact span the globe. The Internet itself is an intetstate

netWork of compum~ The~however~ is whether this I'letWork

of compU1et systems comprising the Internet can propedy be charaetmzed as a

te1ecouunWucatim:tSnetw~ for puxposes of tneaSlUing the tenninationpoint of

a telephone call to aecess the Internet through an lSP. Patties dispute whether

such Internet communications can ptoperly be disaggregated into separate

components, one invo1\1ing the telec:otn!J\lUlkations l'etW'ork, and one that does

not. We must conSider whether the uansmission of data which occurs beyond

the ISP"s modem. <:onstitutes m indiVisible partof a total telecommunications

servia:. This quesUcm, in tum. depends onhow we define iltelecomm~tions

5efVice aJU1 how such&er'Vice is terminated.

G1'EC argues that the CoaUtian's attempt to sever the l5P communication

into aepante intrastam and inteIState segmants is contrary to legal precedent, but

that a~ationmust be iUWyzed, fotjltrisdietional ptU'POSeS, "from its

inceptkm to i~ com.p1etion.,. (See Tel«omtm Q)~ 11. Ben Te. Co. ofPenn. et Ill., 10

. FCC Red 1626,1629-30 (1995), affdSau~Bell Tel. CD. 11. FC~ No. 95-119

(D.c. Dix'. June 2:1, 1991). GTECdtes a case in Which the pce found that a

telephone service WiIS interstate iU1d thus sulJject to FCC julisdiction even though

the originating caller reachec1a1acal te1ephcme number &om. outof state using

foreigrrexchange and common control switching~tserviCes. The

OCT 16 '98 14:14
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service pcmUtted at\end user in New York tn c:al:l an out~f-stateeustnmel' by

dialing a localnumber and payil1g loca1 rates. GTEC claims this ca&e is

analogous to the dispute over 1SP tRffic, arguing that \Jo1h instances involve the

use ofintrastate local seMces, input, to ~ompletean \nteIState can.
GTEC also cites the Mnnmy can case where the FCC ccmcluded that voice

mail service is subject to interstate jurisdktioneven though out-af-stlte callers

, could II!trieve'~agesusing An intrastate call fDrwarding service. GTEC cites

the FCC findD.lgs that

-ne key to jurisdiction is the nature of the communication 11Self
tamer than the physkallocation of the teclmology. J1Uisdiction over
interstate cmmnunicatioDs does nat end at the local switchboard, it
Continues to the tRnsmission's ultUnate d~tination...This
Commission~ jurisclidionover, aNi regulates dwges for, the
1oc:alnetwo~k when it is used in ~onjundionwith the origination and
termirlation elf inteIstate calls." (Petition £01'~Relief and
J)eduatoxy Rulh1g Filed by BellSouth Carp., 7 FCC Red 1620-21
(1992).)

We disagree with GTEC's claim that the FCC's assenion of jurisdiction

ovs vota!mail service as Cued in the Mnnmy Ozll case has applicability to the JSP

issue beforeus here- Even in ins~eswhere interstate services ue

jluisdit:tiaAally -mixed" with intrastate seIVkes and facilities otherwise regula1ed

by the states, the FCC nUeci that "state regulation of the intrastate service that

affects intentate service will not be pteeutpted unless it thwarts or impedes a

valid federal policy." (Itt, IZt 1620 (para. 6).) Thus, even if tSP traffic did involve

the~moons of interstate and intrastate seIVkes, state reguladon of

me i:ntIa&tate porti~ of the service would not be preempted~ no federal

policy is beingth~or impeded by requiring that such ISP traffic be

consicte!ed locaL TIle FCC has not issued any regalation on this matter.

-8-
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Mmeover, c:ontmry to it6~tmentofVoicemail and telephone &eMces,

the FCC has not categorized Intemet U5e~ local phone CXJ1U1edions as a..Single

end-to end~lU\iCationsse:t'\'ke. The FCC has instead defined Intemet

~ as being c:Ustinctly different from intetstate1ong~ecalls. FOl'

example. in its decision %lOt to apply intft'Stlte access dlarges to ISPs, the FCC

noted that, "given the evolution in1SP tee1mo1ogies and. markets since access

charges were lim established in the eiUly 19aos, it is not deill' dlat ISPs use the

public switched network ina manner anaIagous to !XCsllcng-dis1ance

iIUerexchange carQers].II FilstReportand Order In Re Access Ow'ge R.eforrn.

(12 FCC~ 15982 at 'l34S (Rr1eased May '16, 1997).)

Likewise" in the FCC's Report and Qrder InRe redera!-5tate Joint Board an

Universal5etvice" 12 F.C.C.R. 8176 (Meased May 8,1991) ("Report and Order"),

the FCC c:cnduded that~ access COl.\$ists of more than one component."

(Itf. at1 83.) The FCC reasaned that -Intemetaccess inclu~es a network

t:tansmissian compoJUmt. wlUch is the~ over Il [local exchange]

netWOIk frmn a subscriber to anIntemet~ Provi~ in addition to the

underlying infaanation sem=e." (Id.)

The FCC bas found that"1n~a~ serv.k!es are appropriately

classified as informatioIl. rather 1hantelec:ci~tionsl services.- Repo1t to

Congress in re Pederal-StateJoint B4. On Univc=al Sema!, FCC 98-67 at 'I 13

(Released Aprl110)1998). The FCC has affimIed that the categories of

·te1ecommunicacions service" and -infOlmation serv.it:e- are mutually exclusive.

The FCC further corduc:led that: '1ntemetac:cess·providet5 do not offer a pue

transmission path; theyco~ computer processing, infotmation .pro~

and other computer-mediatl!d offerings with data transport.. (ld.) In~tto

a te1~WI~tions &erVice. the FCC found that -[t]he Im1m1et: is adistributed

packet-switched 11etworlC. •• [where the] ·information is split up into small

-9-
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chunks or .packets' that are fndiWlua11y routed through the mast efficientPAth

to their destinatXcm..· (I4. at' M.12.)

The FCC further explailled how the semce offeredby an I5P differs from a

~tions service:

1ntemetacCess proVidGs typically provide their subscribers with
the ability~~ a vatiety at applications •...When subscribers store
~ on Inten1etsemceprovider camputa'S to estahti6h llome '
pages" on the WotldWide Web, they cue. wnhout '\UCSWm, utilizing
the providers capabili1y for .• ~ storing ~ - Of~gavailable
~. In others.. The serW:e cannot: aa:u:rately be
c:baracterized from this petSpective as.~between'or
among points specifiedby the use:'; the proprietor of a Web page
does not specify the points to which its fi1e3 will be ttansmiued,
becauSe it does nat know who Will seek to 4ownload its files. Nor is
it 'without change in the fcum or content,' since the appearance of
the files an a recipient's screen depends .in pan on the software ihat:
the recipient chooses to employ. When~ utilize their
Internet service provider's facilities to retrieve files from the World
Wide Web, they are similarly interaamg with stxned data, typically

.~tained on the facilities of eid1er'their own Intemet service
provider (via a Web page 'cache')~ on those of mathet'.
Su.bscri1:Jers can~e6les from theWorld Wide Web, and browse
tl\ek can1el\tS.because their set'9ice provider 'offas the 'capability
fOt••• acquiring. .. -retrieving (and) uUlizing. .• information-'" {Ill. at
, 76.(citations omitted); Report and Orda-,12 F.c.c.R. 8776 at 'If 83.)

The FCC'~desmptionof.ln~seiviCe makes it clear that the

~ beyond the ISP modettl is an infcmnation seMce, not a

tI!lecazrumuW=atlons semce. The ISP does not operate switches as does a

te!ecomJIlurUcations~. a!\d does not switch calls to other end users. Rather,

the JSP answets d1C!~ signifying that the telec:ommunk.ations service is

ten:ninate4 at the 1SP modem. Once me ISP cann.ection with the local caller is

established" the ISP uses its com~te.r11etWork capabUities to send and receive

data~,overtbeIntemet. Th~ tnformation~ ate

-10 ..
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peden ated utiliZing tedu\a1ogies ",hidlare independent at thf! public switched

te1ecomnuulkatiaRs rlelWork. Moreover, the ISP is notc:ertificated as a

teleccalll\Ul\icatians caniei, and its own manipulations of data tDnsmissions

thtollgb the Intemetcomputer network cannotproperly be defined as a

telecommunications service far pmposes of measuring where ISP b:affic is

temUnated.~ the transmisslan of data through the Internet cannDt

reasonably be constrUed. as an inteIState tcle:ommunicatians setYice simply

bealuse the Intemet can 'route informatiOn fram worldwide IiO~.

GTEC argues that theFCC's granting of·an exemption from fedeW access

c1w."ges to Infonnation 5etvice Provider& constitutes a valid inference that the

FCC exclusivelyI"~tes~.We disagree. The FCCs AcCCS5 Cha:tge Ordef

WAS Umit:ed to in=state ISP ttaffic. The FCC did not assert exclusive jurisdidion

ave: IntraState ISP issues. The FCC has histoIically exercised its jurisdiction over

telephone carriers'Providing interstate enhanced services pursuant to its andl1ary

jurisdiction under Title t 47lJ!3C, Sec.. 151-155. In 1990, howeva, the Ninth

CbaUt: Court consktered the jmisdidional'issUe Of whether the FCC could

preempt the state from the JegU1ation of the intrastate enhanced serviees offeted

by caIr1ers. The Ninth 0J:cuit tuled that du! state's jmisdidion over c:arrier

provided tmrastate seruice does not intrude upon the FCCs Jurisdiction over

in~ enhanced services. The N"uuh CUaUt explained=

M[11he lmwi language of Sec. 2(b)(1) [of the Communicatiorls Act}
makes c:lea that the sphere of state authority which statute "fe:u:es
off &om FCC teach or regulation,~ PSc, 476 US At 370,
jDdudes, at a minimum" semees tbu are de11Veled by a telephone
carrier Ijn eanned:ian wid\' Us inmsstat.e common camer telephone
services. Whente1~servJg!s are..slelivered. PI! an
in1!Jst!1e]!~ bYtI!lep~ CNm'~ Jines, J:1lmr at the
vav least qwi1i£y ass~es 'in connection with intrast.iit2
commJn!igtjgn sSl'Yiq!kf wire ....of~:r.. (4:7 USC Sec.
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152(b){1).) That these~ setVices ate not themselves
provided on a commoncauiel' basis 15 beside the point. As long AS
eMutced senices ate provided by c:amm\1DiCatiom c:aniets OV~ the
intrastate telephax\e network, the broad lin~with' ,
Janpage ofSec. 2(b){1) places~GqUaIe1y within the legUlatoty
domain of the states.· (Emplwis idded.)

Based 01\ the analys1s above, we find that ISP service consists of two

sepatate companental cme ofwhich is a te1ecommunicaUans service over wbicll

we can have juxisdiction. Under the 1996 Telecommunications Act Congress
separately defined "teleolnlmlJ~ationS"as the-~ between or'

among points specified by the user, of infonnation of the use(s choosing.

"withcmt change in 'the'form or content of the infoImation as sent and received."

(47 USC 153(43).) On the other hatut Congress defined "informationsemces- as

"'the offering of a c;:apability for ,generAting, acquiri:ng, &fOring, transfonnirlg,

processing, retrieVing, utiliziDg, or makinga~bleinfoxmation Via

tcleccnrim1D1ications, and includes elec:bonic publishing. but does net include any

use of any sUch capability for the~ control or operation of a

~alions system or the xnanagement of a telecOmJ1\'IUlkations

service." (47 USC 153(20).) As an information &erVice provider, the ISP is an end

user With respect ta the tenninatian point of a telecommunieations service.

. Coiisistentwith the PCCs chaRcterizi.dDn of Inte:met service , we

conclude that the relevant~ as to whether ISP traffK: is intrasliste is the

distance from the.f;1ld user originating the call to the ISP modem. If thiS~
is Within • single localc:a11ingarea, then we amd.ude that such caU is a 1oca1 call,

and subject to this CoDUDis6ion"sjuris~ ,In contraSt to I5P calls, long

distar1ce voice c:aDs t2m1ina~ at a remote location outside of the local calling area.

Om' finding that caDs to the madem of iIJl ISP ronstitule local telephone

tRffk: does not contradict case law finding that Int8:net transactions may involve

-12-
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intastate commerce or that1he-nabne- of. CQlnJnunicatUJn, not the physical

location of telecommunications facilities, 'Is the proper'detc!rminant ofFCC

jurisdidion- the e~eIdseof jurisdictionby,the FCC and CongteSs includes

authority over the Intemet's information service e:cnnp~twhich involves

transmissions aaoSs computer networksbey~ the I5P modem and the,
~which occur over those networks.. Thejuris~an of this

Conunissian cavet5 the intra6tate telephone line ecmnecQan between the IlBCs

t!Ild user ;md the ISP modem.

The treatment of an n.EC eustx3met~ to an ISP madem as a local call is

eonsistent with our Consuxner Protection 111le& adapted. in this proceeding where

we d.efined a "'camplete4 ea11 or~ comnumication to be a ·call or other

telephonic communication,. otiginatedby a pe:son or mechanica1 device &cn:n a

number to another number wbich is answe.ted by it person or

mechanical/electrical deviQ:.- (0.95-01-054, App.B, Sec. 2.5.) Based on this

de:finmon., the ISP call is properly viewed as t2rmmating at the ISPmo~ at

whkh point the originatingcall is answered, cmd ihe 1SP connection estabiished

Attordmgly, the~tian of whether the call i910cal is based uponwhethet

the rate centeis assac:ia12d with the telephone numbers of the end user and the

ISP ptoVider are both within the same~ calling area.

Thus, we amdu4e that we have jmisdidionover the intrastate

telecommunications sezvjce component of~ traffic, and thus have authority to

deem these calls locaI.

Payment af Racip....1CampenUtion Fees

Pal1lesl Posltions

The Coalition claims~tCLCs are beingunfairly deprived of

reciprocal COUlpeNatmn fees for terminating the JSP ~ffic orlginatecl by II.."EC

-19-,
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~ The CoaJitiatl claimS Paci& has violated PU COde Sec. 453 by

~g to treat~ to ISPs as Joca1 calls e1igib1e fOt xeciptoeal compensation.

Sec. e prohibits p1lbUc -qtilities from grantir1g -any preference 01' advantage to

any corporationor person- or subjecting,-any cotporation or peISOn to any

prejudbor disadvantage'" as 'to "rateS, chage&, service.. facilities or in any other

Jspeet ...as betweenclasses of setVice.... 'The Coalition claims that while Pacific

c:oUec:ts loeal measured usage or Zone Usage MeasUIement (ZUM) Zone'S
. ,

charges on the party originating c:aUs to"Pad&'s own Internet aa:ess servke ,

Padfic disaiminates against eLCs by:refusing t:e share this revenue far calls

from IlEC customers to ISPs setVed by ctCs. Pacific also receives revenues an

flat rate service ($11.25 per month) over the rate for measured rate service ($6.00

per month). The Coalition cites~ SS.25 per month differential as cOtnpansatiOn

£or Pacifi,c's costs fOT usage associated with flatnte. service for which there is no

extra chatge. I...iki!Wise, GTEC'receives usage revenue on JSP. c.a1ls, ZUM Zone 3

revenues, and a $7.2.5 increment over measured rate setVice in it5 flat tate charge.

BecaQ.Se Padfic does not share any rompens&t1on ~eived from sw:h

callers with thenc that incurs the cost to tem\inat1! 1he call to the ISP, the

Coalitinnc1ain\s sw:h diffetential trealment'produces an unfair competitive edge

for Pacific and violates Sec.. 453(a) and ee). The~ argues thaf CLCs Zlre
. .

ent:Uk!d to feCeive compensation for tenniIlating inbound calls in the same

mmner as Padfic and its own Internet operatiOns do. As the volUJ:De of JSP

~ confin'Qes to gfOw at expIosiye rae, the Co~tian ugues, the a..~

burdenof temUnatjng ISPeaUs c:orrespondingl grows greater.

Pacific deaies the charge that itMs violated Sec. 453, arguing that

mast of its custamets pay 1'\0 additional charge for each individual local caU, but
.,

are subject generally to 1oca1 flat tate &eI'Via!. Ukewise, Pacific's customers do

not pay ZUM Zone 3 chuges for ISP caDs~. ClCs specifically assign

-14-
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WephotlenlunbeJs to ISPs from NXX codes ihat permit customers to avoid such

charges. Pacific daimB that its prices of $11.25 for flat tate 6e%Vice and $6 for

measured rate seIVice do not l!\'en cover its Costs of providinglocal service to its

own c:ustomerS, much~ the costs assodat2d with CAlls fram. its custametS to

ISr& 5e%Viced by a CLC. Pacific argues that these prices were not designed to

cover the costs associated with ISP \\Sage where customeIS maintain their

connection to the15Pfor exteNled periods of1ime. Thus, Pacific denies that it

coUect5 any surplus revenues far lSP calls Which can be shared With CLCs

Pacific claims that it would be confiscataI}' tn ILEQ; to require them

10 pay CLCs for d\e teIminatian of lSP traffic. Since vittually aU of the ISP traffic" '

is one-way, Pacific argues, the compensating per..minute termination c1taJges

'Would likewise flow asymmetrically to the Cl-Cs thathave the customer

relatiaNhip with the ISPs. The1LEC would thus pity both the COSt9 of

origiJUlting and termina1ing lSP ttaffic.

The n ECs argue that;, e\l"en i£ the Caxnmi5&ion cancludes that it has

jurisdidion aver such caDs, fe6procal compeasatian fa!' ISP traffit: should not be

authorl2ed as a matte!' of polky. Because lSPs receive calls, but almost never

originate c:a1l&, the CLC would rec:eiVe payment fOr tem1iMting ISP traffic, but

would.seldom.. ifever, pay far temUnation of outgoingcalls originating from the

ISP. At the same time, theUEC would have to bear the call arigjrlatiOt\.~ plus

1heper-minute chaxpes pai4 to the'a.cfor temUMti:ng the'~ The ILECs claim

such anu:rang~twould place an urtfair anct extraOl'ci.inaJy burden an the

canier which originates the call. On the otherhantL the CLCs argue that it is

they wllo are disadv~piby the obligation to terminate calls originated by the

ILEes' c:ustamers to ISPs.

The ILECs warn that if ISP traffic is deemed local, and the

Commission requires that redprocal compensatian fees apply to ISP traffic, CLCs
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stand to gaiO millions of dnllats inone.way reciprocal compensationpayments

undetin~agreements with the ILECs, the:eby subsUli2ing CLCs'

businesses and undennining 1oca1competition. GTEC ugues that no local

camer would voluntanly se:ve it subscriber .if it stands to pay mote in tedpnxid

compensationfeeS than it receives for proViding local telephone service to the

subscriber. Pacific.argues that the payment of~nanfees to the CLCs f~

lSP traffic will create an incentive for CLCs to Mgame- the systemina

competitively abusive manner. FOT example, Pacific clain\$ that at least one CLC

appears to be using fees received from ~ac:tficfor tmninating ISP haffic to fund

paymen1s to ISPS for traffic deliVered to them. Pacific cites the marketingpractice

of a ~Westoffer that ISPs can #Iget paid for offering free Intemet Aa:ess."

Pacific claims that instead of charging ISPs to connect to the a.C netWork, the

CLC can nmtit some of thm reciptoeal compensation fees to pay the ISPs for

COJUU!Cting the ClCs in the &stplace. Pacific believes the payment of recipncl

cOl%\pensation fees far ISP traffic aeatts the wrong incentives encouraging such

muketi:ng pRetices.

Discussion

AU ma1ter6 affecting the inte4uet have a special importaIlCe to Ca1ifamia, .

and Califmnfans. To a luge extent, me intemet as we know it is the creationof

&eientists, technicians, gcwemment, telero.aununialtiOns companies and wotkess

living inthe SWeen Valley, a GCaJ\t 20 miles scmth of this Commission'sSan

Fra1lcisc:o bea4qwu1erS. The Soutl\em part of our state - the television and

motion picture industries - proVides much of the high-band~thcontent that

travels over me informati~~ fJf this countxy. With this in mind, it is

notSlUp1ising that Section709 of the Public Utilities Code singles out these issues

c:oru:emh1g telecomm\U11Cations~ for ~.disatssion:
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·709. The~tare~by finds and declares that the polides for
.teleeammunicatiollS in Califomia iUe as follows;

<a) To continue our univasal service ccumnitD:\entby assming
thatcontinuecl affordability and widesprea4~ilityofhigh
quality te1.ecomrnuniatians &eMa: to aUCalifomiarls.

(b) To~gethe deve10pmentand deplDyutent of new
t2du'\ologies and the equitable ptoViMn of5e1Vices inAway which
efficiently meets c;:0I18Qmet need iII1d encourages the ubiquitous
availability of a wide choice of state-of-the-art services.

(c) To ptOmOte econmnic~ jobcrea.~ and the
substantial sodal benefits thatwill result from the rapid
implementation of advanced mfoanation and communications
technologies by adequte lang-tenninv~tin the neces&aIy
infrastructure. '.

(d) To promote lowerptices, broader consuJner choice, and
avoidance of anti-eampetitive conduct.

(e) To 1'eIQOVe the baniers to open and campeUtiVe markets
and promote fair product anQ price competition in il way that
encourages greatmo effXiency, lows: prices, and mare coilsumer

. dmice.... (p.O. Code §7(9) .

This codified policY statement gives this~ has a special obligation to, .

~ in advanoe how OUl' regulatory decisions affect~ state's wannation

infrastnu:tare.

Unfammately. the rec:ord in this proceeding conceming the poUq

implk:aUans ofpricing Wer:net traffic i& kladeqlate. The issue of whethe1' to

subject past, CQl1ent, and future inten1et traf6c to the reciprocal compensation

tenus included in many:eantrads was one notsquarely add.re.ssed by this

Commission pteViously_ We know ofno arbitration rulil\g or Commission

dedsian that discusses the special pricing that the FCChas ordered for this traffic

as a c:cmsidera.tion affecting our own pricing of this tnffic.

. This record stands in sharp contwt to that developed for the termination

of paging traffic. Conceming this mauer, the Commissionhas a IMja!: precedent

that upholds the ,eciprocal compensationproVisions of an intemmnection
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"
agreement orderedby this Commission. In this precedent involving a one--way

tTaf6c to ill paging canier, the Coun stated:

1be Court agrees with Cook an4 the C:PUC that nothing in the Act
precludes one-way eaniers 6uch as Cook from en.te1ing mto
teci.proca1 compensationagreementi with LECs. The Act requires .
only that the agteeAl2S\ts 'be -teeiproc:a1' in that each carrier agrees to
pay the otherm the benefits itlSa!ives from the other camer when
tbe other carrier teaninae a can·that origitlates with the first camet.
The compen5i'Uon agreement between Cook and Pacific Bell does so.
Nothing in t:lU! rrtatute's lUlgWlge indicates tMt such compensation
agreements are not required if a disproportionate number of caJ]s
will originate with me facjJiti~ of one Camel' or if 1lO calls will

.migiMte with those of the other carrier." (P¢fic Bell v~ Telecom, .
Inc., u.s. O. c.; Judgment No. C97-Q3990 Civ oi Septeinber 3, 1998)

Insetting ourp~ tegarding paging companies, the Commission carefully

considered the imba1allce of traffic flow md the Ul'lique costs associated with

paging traffic. In sharp contrast to this considered step, we know of no record in

the arbi!rataclinte~on agreements between lLECs and CLCs that eithe:

direa:1yaddressed the imbalance in ISP traffic flow or any special pricing/costing

dlara.eteristics assodat2d with. this type of c:onun\U'UcIlUon-

To resolve the issues putbefore us, we will permit put:ies to this

proceeding to file~ts limited to twenty..fiye pages that addtess the

fo11awii\g quesUons:

1. Do aaUs 10 ISPs ;have special charactenstics that should affecting pridng

pt)1idps?

2. What is the size 'of this issue faf Califomta1 What revenue flows between., .

caniers JeSuIt from.intemet traffic? How can we expect these flows to c:hange

overtime?

3. Have other~toty fIuisd:idionS addressed the pricing of internet access

sel"Vkes directly? What policies have they adopted?
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~ What affects will diffexentpricingpolicies have for~ development 9£ the

state*s u\foanation infrastructure? How will tl1eY af£ectinvestmen1S in ADSL,

ISDN. and other specialized data&~?

5. What affects will pricing policies have on the entty of~ hoping10 offer

telecommunications semces insupport of internet services?

6. What pricing policies consistentwith etn1C~1\tstatutes would best &elVe the

growingnee~ of Qlifon'lia'6 teleeomtl\llIUcatians and infmmation

infra,stmctu:te? What pricingpo1id~ are~ for Calif(nnia.? Why?

Opening couunems, limited to 25 Pages6 are due Within 45 days of the adoption

of this order. Reply commentsJ Iimired. to 15 pages, ate due 15 days after the

filing ofopening comma'\fs.

We also note that we take no acaon he:e tegarding the metits of the

comp1aint5~d againstPacificBell in sepuate proceedings before this

CoI:mnissian.

Impacts an IntBrs1atellntrastate calling Ratlas

We are not persuadedby thear~ts of tIu! sma1llLECs that we should

feftain from deciding tile junsdictional status af ISP tnffic because itcould

adversely affect the revenues of the small n..ECs whkh is based an intnstate

intexstate ~anmg traffic !atios. O\u ruling thatISP traffic is intrastate is consistent.,
With the man:nef in w.hid\ such traffic has been tmlted in interconnection

agreementS. In any event, to the extent that a smaIl n..EC believes itWill

experiena! a material wvenue bt\paet as amultof a change in juriSdict:ial1al

calUng traffic ratios, itmay seek recourse through its genexal Rte case process.

Therefore. the issues resolved in this O1'der·car.ceming OUt jurisdiction over 15P

tra:ftlc should not have CJnY advezse impact an the traditiOnal manner inwhich

the smaU ILECs have d.etemUned traffic ratios far rate 8M. revenue pmposes.
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Findings ofFact:
1. Disputes luwe arisenin inteiconnection agreements over which camer

shaulQ pay far the cost oftermina~c:aU$ originated by custa~of~ local

carrier 10 access IntemetSetvk:e Providers (lSPslwhich. in~ are telephone

CU&taIl\e!S of anotl\etl~ camer.
2- The 'l'lestian ofwhelJ.ler1SP traf:fk is subject to ca11 termination charges

d~ inp~on whether such traffic is d.efb.'\sd as local or IS mtetst4te, cand

consequently, onwhether such calls come within the jurisdiction of this

ComMission.

3. Provision for reciprocal tmnpenSation for call termination in

interconnection agreements cmly applies to local traffic originating and

termiMting Within a local calling area.

4- lSP service is composed of two discrete elements, one being a

1e1ecommunications serviee by which the end user amnects to the 1SP modem

through a)oca1 can, the second bemg an information se:vice by which the ISP

converts the castomer's analngmessages into d~ta~which are....
individually routeel tlu'ough its modt!m to host computer netWorks lccated

thtouglumt the world.

5. UndeI the.1996 Te1eromnlunicatitms Act (Act), -telecommunications" is

defined as the ..transmi&sianr betweel\ or among paints spedfied by the uset, of

infonnadon of the uset's choos!ng, Withoutdumge in the fonn or content of the

infonnatian as seN; and~ed." (47 USC 153(43).)

6. The Act separately defines -infonMtian"~ as ..the offering of it

capabili'Y for generating, acquiring, storing, uansforming, processing, retneYing.,

Q.ti1izing, or making available infarmati.an Via teleccnnmumcatians, and incluc:les

e1ed:rqnic publishing, but does not include any use of any such Cilpabllity for the

.,
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management, control or operatiOn of a~timl5 system or the

maMgement of a ~ommunications semce." (47U~ 153(2.0).)

1. Even.where intemilte semces ate jurisdictionally mixed with intrastate

~ and~ otheIwise,regulatedby the states, the FCC has mled that

stale regulation of the intrastate service will notbe preempted unless It thwarts

or impedes a valid federal policy.

8. The us. Court of Appeals for the Ninth Circa1thas ruled that 6tate

j\UisdictiDn over canier-ptovided intrastate enhanced services such as ISP caUs

does DOt intrude upon FeCOs jmi6diction over intelState enhanced S8IVices

offeredby carriers.

9. The relevant detemUnant ofwhether ISP traffic is inttastate is the whether

between the rate centers assodated With the~one number of an end User

originating 1be caIJ,and the'~ane number at theISP modem where the call is

tenniMted are both m1raStab!.

10. If the tremsmissian between the rate centl!rs associ.\lted widt the telephone

numbers end usel' originating the caliln the ISPmodem lies within a single local

c.allir'8 aIe4, then sudt call is a local c=aU.

11. The issues resolve<! in this order concerning OUtjurisdiction over intrastate

c:alls to JSPs should X\Ot have any advetSe'impact on the traditional manner in

which the SUUI1l n..ECs have detemUnecl traffic ratios for rate and'l'evenue

plUPOSeS-

12- The fact that ISP~ flows preda~y in one~ does not

negate the costs invoIve4ln terminating 1l'affic.

Conclusions of law

1. This Cammissi~hasiuUs~ over transmissi01\5 originating frmn an

end user and terminating at an lSP mod.em wlu!re both the end. 1lSel' and modem
are intrastate.
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2. Thi5 Cominissionbas jUl'isdicnan to issue an oxdet ruling an whether a

tral15mission texmiN.~g a.t an ISP is tobe subject to the reeiptocal compensation

proviSions of interConnection agteements.

s. Califomia has adOpted statutmY pi'ovisians to set state~unica.tions

policies to guide the CommisSion's regulation of telecommunications

infrastr\1dJJYe.
f. It is prudent to determine how alternative policies for pricing traffic to an

lSP tPodem. wU1 affect atte6S to and investment inCalifornia's infQnnation

infrastnu:ture.

ORtlER

rr IS OaDBRED that

Puties wishing to putidpare in the ColIUX\is&ion's proceeding to

detennine poW:ies for pricing telecommunications directed to an ISP modem

should file arid serve cotmnentS addressing the foUowing questions:

1. Do calls to ISPs have &pedal characteristics that should affecting pricing
polides? .

2. What is the size of this issUe for Califamia? Wl1at J'ev'enue £lows between
anriess result from. internet tnffic? How can we expect these flows In change
overtime?

3. Have other zeguJatnry jurisdictions addtesse4 the pridng of internet access
services dirdy? What po1ideS have they adopted? .

4. What affects will'different pDdng policies have for the development of the
state·s infonnatibn ~trw:tute?How will they affect investmelUs in ADSL,
lSD~ aM othe1' specialized data set\fices?

5. What affects will pricmg polides have on the entry of carriers hoping to offer
teleamuuunicatians services in suppo11:of internet service&?

6. What pricing policies cansis1ent with cur.rent stabltes would best serve the
growing needs of California's telecommunications and infoxmation
in&asuuctme? What pricing po1ides are best for California? Why?
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Opening cammmts are limited1025 pages and due within45 days of adoption of.

tlUs order. Reply C'Ommena ate limited to 15 pages~ due within '15 days of the

filing date of openingco~ts..

This order is effective today.

Dated • ..'atSan:Francisco, California-

...

roTA- p.23

PAGE. 22

OCT 16 '98 14:19



BEFO;RE THE lUBLIC UTILl1'IESCO~SlON

OF THE STATE OF CALIFO'RNIA

Order lastituting Rulcmekit1g on 1be
CQm,miasion's Own Motion into
~tiOn for Local Bxchangc SarYic:e. .
Order bIItitutlJ1a Invemgafion on the
CoinmiSSion', Own'Motion mio
Competit\cm for Local Bxcblngc Sorvicc

)
}
)
)
)
)
) .

J
1.95-0+044

NOTICE OJ' EX PARTE COMMUNICA110N '-.

Pursuant to Rule 1.4 <a) ~flbe Cnmmfssion'.llu1e of'Pn.ctic:c and Procedme. Pacit1e B~U .

(U-l001-e) provides the foUowi!\gnatice ofex parte communicatiOn!.

on Thursday,~ber 24, 1998, Tun caIlaway, President Pacific Telesis, Bill Blue,

Vice Presidmt.hgulatotY, PaCific Bell, ~avid DiadJer.~Attomey, P8£WC Tt:lesis, and

Dan JICObsen. Eoxecu1ive DhedorRegulatory, Pacific BeU, met with CommisdoDC: Duque-and·

Advisornm Sullivan. The mcetiqWIS.~ by Pldfic Bell and it OCCU1'1'e4 at

appmximatcly 10:30 LID. at the CommiuiD~ oftiCCI at 50S V-.n Ncsss Ave., Sm Francisco. Ca.

~ves fiom Pacific Bell made1he foUowiDg points: Intcmet cans are :oot.1ocal,

R.ecip:oca1 cotnpeI188tion would have I signiflcmtl1cgative financial impact on Pacific Bell, the. .
. '-

polley implicaticms on this issuo _:significant, Obr 81ates have not addreSsed the policy

implicatioiss related to tecipraQ81 compcuaation md IIOIDC CLBCI-and IXCs have DgICCd with

Pacmc's position.
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To abtaiu a copy ofthis notices pltqe contJlct

Lila, Tam
PaCi1ic Bell

, 140 New MontgOmctY S1rect, Room 2519
San~ciscoJ CA 9410,5
:reI; (415) 542-3820

. F~ (415)543-3766

Daniel,O. I'IC91~
Executive r - Paclfjc. Bell Regulatory
(415) 545·1510
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